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On April 26, 1996, the Cag
AFL-CIO filed an unfair practice g
Jersey (Department of Human Servid
Hospital). The charge alleges thag
Loretta Hudson, a shop steward fon
professional employees, in retalia
grievances and in violation of 5.4

Employee-Employer Relations Act, N

1/

These provisions prohibit publl

representatives or agents froni:

with the formation, existence
employee organization; [and] (
hire or tenure of employment ¢

nsel)

ION

mmunications Workers of America,

harge against the State of New
es, Greystone Park Psychiatric
t the employer twice suspended
CWA’s negotiations unit of
tion against Hudson for filing

a(2) and (3) of the New Jersey

.J.S.A. 34:13A-1 et geq.l/

ic employers, their

"(2) dominating or interfering
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On August 2, ]

1996, a Comp

issued. The employer filed an Ans
retaliated against Hudson, and ass
On November 13, 1996, Jan
Hearing Examiner Regina A. Muccifd
parties examined witnesses, introd
post-hearing briefs.
On August 14,

1997, the H

dismissing the Complaint. H.E. Ng
1997). Applying the standards in

235 (1984), for assessing anti-uni
Hearing Examiner concluded that th
against Hudson for filing grievand
that the suspensions were not rela
recommended dismissing the 5.4a(3)
Examiner also found that CWA was n
Hudson was disciplined for request]
that allegation was not part of th
Examiner found no evidence support
recommended dismissing that allegal

On August 28,

1997, CWA f

2.
laint and Notice of Hearing
wer denying that it had
erting separate defenses.
uary 8, 1997, and May 14, 1997,
ri conducted a hearing. The
uced exhibits, and filed

earing Examiner recommended
. 98-7, 23 NJPER 476 (928226

In re Bridgewater Tp., 95 N.J.

on discrimination claims, the
e employer had not retaliated
es. The Hearing Examiner found
ted to the grievances, and thus
allegation. ‘The Hearing

ot entitled to a finding that

ing union representation since
e charge. Further, the Hearing
ing the 5.4a(2) allegation and

tion as well.

iled exceptions. CWA asserts

that its charge does allege that Hudson was disciplined for

requesting union representation.

Examiner erred: in allowing the e

It also asserts that the Hearing

mployer to introduce evidence of
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a July 1995 incident allegedly nof

3.

described in the disciplinary

notices and in finding that the enployee was guilty of

insubordination for the incident;
employer was hostile to Hudson'’s {
certain factual findings.

1997,

On September 10, af

filed an answering brief urging us

decision and dismiss the Complaint.

We have reviewed the recd
findings of fact (H.E. at 3-13) an

these additions. We clarify findi

acronym "PAR" stands

We clarify finding 4 to indicate 4
position of employee relations cod
departed at the end of February 19

While CWA contends that
several findings of fact, it did n

citations required by N.J.A.C. 19

..

examined the record and find suppd

questioned. We specifically note

for "Performa

in failing to find that the

rotected activity; and in making

ter an extension, the employer
to adopt the recommended

rd. The Hearing Examiner’s
e accurate. We adopt them with
ng 3 to indicate that the

nce Assessment Review" (2T37).
hat Marilyn Carroll assumed the
rdinator after Debra Sharpe

96 (1T92-1T93).

he record does not support

ot supply the transcript
11-7.3(b) (3). Moreover, we have

rt for each one of the findings

that the Hearing Examiner did

not find that Raymond Gray was Hudson’s supervisor in October

1995. We further find that the mil

the accounts of Bracaglia, Janowsk

10, 1995 incident do not undercut

nor factual inconsistencies in
i and Howard concerning the July

the thrust of the Hearing
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Examiner’s findings concerning thg
3T11; R-3; R-4; R-5).
of the Hearing Examiner’s credibil
we reject CWA’S exceptions to the
The Association further 4§
improperly admitted and considered
which Hudson was never warned or d
lacks merit. CWA alleges that the
only subject of Hudson’s five-day
Examiner should not have considers
1995 incident. However, the disci
Hudson’s five-day suspension was I
July 10 and July 19 (2T54-2T55; 21
formed the basis for the disciplin
did not err in admitting and consi
In re Bridgewater Tp., 95
the standards for assessing allega
engaging in protected activity.
the charging party has proved, by

on the entire record, that protect

motivating factor in the adverse action.

direct evidence or by circumstanti
employee engaged in protected acti
activity, and the employer was hos

protected rights. Id. at 246.

4.

t incident (2T70-2T71; 3T6-3T7;

Moreover, we find no basis to disturb any

ity determinations. Therefore,
findings of fact.

sserts that the Hearing Examiner
evidence regarding events for
isciplined. This exception
July 10, 1995 incident was the
suspension, and that the Hearing
d evidence about the July 19,
plinary notice leading to

ased on Hudson’s conduct on both
63; J-1). As both incidents

ary charge, the Hearing Examiner
dering this evidence.

N.J. 235 (1984), articulates

tions of retaliation for

No violation will be found unless

A preponderance of the evidence
ed conduct was a substantial or
This may be done by
Al evidence showing that the
vity,

the employer knew of this

tile toward the exercise of the
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If the employer did not ¢
not illegal under our Act or if if
as pretextual, there is sufficient
without further analysis.
demonstrates that both motives unl
motives contributed to a personnel
cases, the employer will not have
prove, by a preponderance of the ¢
that the adverse action would have
T

protected conduct. Id. at 242.

however, need not be considered un
proved, on the record as a whole,
motivating or substantial reason f
Conflicting proofs concerning the
resolve.

We conclude that CWA has
hostile to Hudson’s filing grievan
incidents were reported for possiy
occurred and before Hudson filed
R-9). Debra Sharpe, the employee
that Hudson was insubordinate and
penalties according to her establil
(2T8-2T11, 2T25-2T26,

2T33-2T35, 2

Hearing Examiner assessed the cred

Sometimes, however,

5.
resent any evidence of a motive
8 explanation has been rejected

basis for finding a violation
the record

awful under our Act and other
action. In these dual motive
violated the Act if it can
vidence on the entire record,
taken place absent the

his affirmative defense,

less the charging party has
that anti-union animus was a

or the personnel action.

employer’s motives are for us to

not proven that the employer was
ces. Both the July 10 and 19

le discipline shortly after they
he grievances in question (R-8;
relations coordinator, concluded
determined the appropriate

shed practice in both instances
[T55, 2T62-2T63,

2T77) . The

ibility of Sharpe, Bracaglia and
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Gray concerning the employer’s red
the method for determining penaltj
employer’s representatives were nd
animus. We accept those credibilf
absence of proof of any illegal mgq
second part of the Bridgewater std

CWA alleges that the secd
for Hudson’s request to have a unj
meeting between Hudson and her sup
Hudson was not entitled to have a
this meeting was not an investigat
determine whether Hudson should be

CIR, 144 N.J. 511 (1996) (approving

Weingarten v. NLRB, 420 U.S. 251
Hudson was illegally penalized fox

representative. E

See Essex Cty.,
(§25195 1994).

The Hearing Examiner decl
because the unfair practice chargs
disciplined for having filed griev
amended to refer to any denial of
with that holding. Fur£her, even
this contention, we would reject i

requesting a representative, but f

6.
isons for suspending Hudson and
es and concluded that the

pt motivated by anti-union

ty determinations. In the
ptive, we need not reach the
Indard.

nd suspension was in retaliation
on representative attend the
bervisors concerning her PAR.
representative present since

ory interview designed to

disciplined. See UMDNJ and

Commission cases applying
1975)). But CWA asserts that
mistakenly requesting a

.E.R.C. No. 95-21, 20 NJPER 385

ined to consider this allegation
alleges only that Hudson was
ances and the charge was not
a Weingarten request. We agree
if we considered the merits of
t. Hudson was suspended not for

or insubordinately refusing to
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go ahead with the meeting without
disciplinary notice mentions Weing
request (J-2) and does not suggest
request as opposed to the insubord
We accordingly conclude f
N.J.S.A. 34:13-5.4a(3) in suspendi
exception, we also dismiss the 5.4

ORD

The Complaint is dismisse

a representative. The

arten only to describe Hudson’s

that the employer resented the
lination.

hat the employer did not violate
ng Loretta Hudson. Absent any
a(2) allegation.

R

d.

BY ORDER OF THE COMMISSION

SISy ornZ A. Flaser e

Chair Wasell, Commissioners Boose,
and Wenzler voted in favor of thisd

DATED: March 26, 1998
Trenton, New Jersey
ISSUED: March 27, 1998

"Millicent A. Wasell
Chair

Buchanan, Finn, Klagholz, Ricci
decision. None opposed.
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violations. The Hearing Examiner
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charge amended to include it. Fin
recommends dismissing the 5.4 (a) (2
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A Hearing Examiner’s Recd
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PSIS

lends dismissing an unfair practice
e alleging 5.4 (a) (2) and (a) (3)
finds that the State did not

etta Hudson for filing

Examiner declines to make any
raised in the CWA’s brief that
trying to invoke Weingarten

ead in this charge; nor was the
ally, the Hearing Examiner

) allegation, because no evidence

mmended Report and Decision is not
on of the Public Employment
transferred to the Commission

rt and Decision, any exceptions
the record, and issues a decision
the Hearing Examiner’s findings of
f no exceptions are filed, the

a final decision unless the

designee notifies the parties

decision that the Commission will
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HEARING EXAMT]

NER’S REPORT

AND RECOMMEND

On April 26, 1996, Local

America, AFL-CIO, filed an unfair

Jersey Public Employment Relationg

State of New Jersey,

subsections 5.4 (a) (2) and

Relations Act, N.J.S.A. 34:13A-1 9

1/

Department of

(3) of ¢

These subsections prohibit ¢
representatives or agents fx

ED DECISTON
1040, Communications Workers of
practice charge with the New

Commission, alleging that the
Human Services, violated

he New Jersey Employer-Employee

It seg.l/ by issuing two

ublic employers, their
om: " (2) Dominating or

Footnote Continued on Next Page
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disciplinary actions against Shop
retaliation for her filing several
the Di

On August 2, 199¢,

Steward Loretta Hudson in
grievances.

rector of Unfair Practices

issued a Complaint and Notice of Hearing (C-1).

On August 8, 1996, the St
violated the Act (C-2).
disciplinary actions were taken ag
they were taken in retaliation for
State further claims that it had 1
business justifications for its ad
has failed to state any factual al
subsection 5.4 (a) (2) allegation.

A hearing was conducted i
1996 and January 8 and May 14, 199
post-hearing briefs and reply brie

Based upon the entire rec

Findings of Fact.

Specificallly,

hte filed an Answer, denying it
the State admits that
Hinst Hudson, but denies that
her filing grievances. The
egitimate governmental and

tions and notes that Local 1040

legations in support of its

n this matter on November 13,
7.2/ Both parties filed
fs by July 8, 1997.

ord, I make the following

ious Page

existence or administration
(3) Discriminating in regard
ent or any term or condition of
iscourage employees in the

on,

exercise of the rights guaranteed to them by this act."

1/ Footnote Continued From Prev
interfering with the formati
of any employee organization.
to hire or tenure of employm
employment to encourage or d

2/

referred to a "1T", "2T" and
entered into evidence at thel
Charging Party’s exhibits an
exhibits are referred to as

The transcripts of the successive days of hearing are

"3IT", Commission Exhibits
hearing are referred to as "C";
e referred to "CP"; Respondent’s
IIRII .




H.E. NO. 98-7

FINDINGS

OF FACT

1. Loretta Hudson has be

Psychiatric Hospital since 1984 asg
counselor. Hudson is a member of
of the professional unit (1T15-1T1
for the past 10 years and, in that
(1T16-1T17) .

2. Mark Bracaglia, supey
was Hudson’s immediate supervisor
1993.

Raymond Gray, senior vocati

was Hudson’s supervisor from Octod

June 1996. Bracaglia then resumed
2T67-2T68, 2T120; 3T35-3T36).
3. Hudson is evaluated u

employee’s supervisor is responsip

the PAR with the employee (1T17; 2

4. Debra Sharpe was Chis
until 1993, when she also assumed
Relations Officer. She held the d
Resources/Employee Relations Offig
departure in February 1996. Maril
position. The duties of the posit]
disciplinary action against employ

5. Discipline is initiat]

completing a form requesting disci

en employed by Greystone Park

a senior rehabilitation

Local 1040 and is vice-president
6). She has been a shop steward
capacity, files grievances
vising rehabilitation counselor,
for several years until October
onal/rehabilitation counselor,
er 1993 until his departure in
supervision of Hudson (1T15;
nder the PAR rating system. An
le for reviewing and completing
T37-2T38, 2T45-2T47).

f of Human Resources from 1991
the position of Employee

ual position of Chief of Human
er at the Hospital until her
yn Carroll then assumed that
ion include the initiation of
ees (1T82; 2T5-2T6, 2T19).

ed by a supervisor first

plinary action for the
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employee. When a supervisor filed
meet with the supervisor and ensun
documentation, including witness 9
interview the employee for which d
2T28-29).

Sharpe then reviewed the
Administrative Code to ensure the
then assess the penalty. To achisg
Sharpe would try to assess the san
regardless of the severity of the
employee’s work record or length g
2T29-2T30, 2T34-36).

Under the parties’ colled
employee can be disciplined up to
(1T74-1T75,

2T15). It was not uny

to an employee four or five monthg
Hudson’s G

6. On October 31, 1995,

(CP-2; 1T28). She gave them to N3

secretary who marked, copied and f

procedure (1T30-31, 1T33, 1T38-1T4

filing the grievances, but does nd
2T47-2T48) .
Under the agreement, A S{

within twenty days. None of Hudsd

such a form, Sharpe would then
e she had all the proper
tatements. She would not
iscipline was sought (2T9,
Department of Human Services
charge was appropriate and would
ve consistency at the Hospital,
e penalty for a specific charge,
infraction and regardless of the

f service (2T9-2T10, 2T20-2T22,

tive negotiations agreement, an
a year after an infraction
sual for discipline to be issued

after the infraction (2T15).

rievances

Hudson filed ten grievances
tely, the personnel office
iled them, per established
0). Sharpe remembers Hudson

t remember when (2T16,

ep One hearing is to occur

n’s grievances were heard within
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twenty days (1T31-1T32). However,

grievance hearings are not normall

(1T40-1T41) . According to Sharpe,

in Hudson’s experience,
y held within that time

the time between when

grievances were filed and heard was four or five months--the same

as it was for issuing disciplinary
7. In late November and
went to check on the grievances (1
Hudson wrote to Bob Rogers, execuf
asking that the grievances proceed
failure to timely respond was the
(1T33-1T34, 1T43-1T44, 1T74).
Since the grievances had
Local 1040 staff representative, G
filing an unfair practice charge
Local 1040 officials Ben Spivak an
the grievances moved to Step 2 (117
remember Hudson requesting that th
(2T17). Sharpe also does not remsg
CWA staff regarding Hudson’s griey
8. Shortly after she bed
Relations Coordinator in late Febn
notified by Staples that he wanted
Step 2 (1T82-1T83).
Carroll could not locate
Staples for copies. Local 1040 sy

mid-March 1996 (1T83-85).

action (2T15, 2T17).

again in December 1995, Hudson
T41-1T42). In December 1995,
ive vice-president of the union,
to Step 2. The State’s alleged

basis for her Step 2 appeal

not been heard, Hudson contacted
ary Staples, who suggested
1T34). Hudson also spoke to

d Bertha Goldberg about having
43-1T44). Sharpe does not

e grievances be moved to Step 2
mber having any discussions with
ances (2T49-2T50).

an her employment as Employee
uary 1996, Marilyn Carroll was
Hudson’s grievances moved to
so she asked

the grievances,

bmitted the copies to her in
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A Step 2 hearing was held
October 1996,

January 1997 (1T45, 1T85). Bracag

on four of the grievances in

and several others were scheduled to be heard in

l1ia never learned of the
) .

Suspension

grievances until March 1996 (2T121
The Five-Day

9. Bracaglia received a
supervisor, Daureen Elkins, indica

floor area had poor treatment team

asked to investigate the situation

June 29, 1995 memo from his

ting that the 50 Ellis second
participation. Bracaglia was

(2T695-2T70; R-10).

According to Bracaglia, Hudson had been designated as the

treatment team representative for
reviewed in Elkinsg’’s memo, July-D
wanted to speak to her. Upon her
1995, Bracaglia spoke to Hudson in
a.m. He showed her the memo and i
situation needed to be addressed.
the memo immediately (2T70-2T71, 2
10. Bracaglia saw Hudson
copies in the counseling office.
the situation described in the mem
was not assigned to be the treatme
50 Ellis second floor area. Anne
within 7 feet and witnessed the ex
Bracaglia was surprised a

assigned to that area. According

that area for the period
ecember 1994; thus, Bracaglia
return from vacation on July 10,
his office between 9:00-9:30
ndicated to her that the

He asked Hudson to respond to
[T94-2T95,

2T97; R-10).

later that day, while making

He asked if she had investigated
. Hudson responded that she
nt team representative for the
Janowski and Gerry Howard were
change (2T71; 3T6-3T8, 3T11l).
nd told Hudson that she was

to Bracaglia, Hudson’s tone
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escalated and she called him a 1lia
and Howard in the room. Bracaglia
supervisor and denied that he was

problem had to be addressed (2T71-

r. Bracaglia noticed Janowski

reminded Hudson that he was her
h liar. He stated that the
PT72;: 3T6, 3T11).

According to Janowski, Howard and Bracaglia, Bracaglia

did not yell or shout (2T126; 3T6-
continued to shout at Bracaglia an
inches of his face. Bracaglia wal

scream at him (2T71-2T72, 2T103-2T

Hudson denies that the Ju
and Bracaglia ever took place.
at Bracaglia, calling him a liar,
face (1T52).

I do not credit Hudson's
incident occurred. Bracaglia had
the incident was credibly corrobor

Further, Hudson has had

employees before,

3T7, 3T11). They claim Hudson

d waived her finger within

ked away, as Hudson continued to
104; 3T6-3T7, 3T11).
ly 10, 1995 exchange between her

She specifically denies shouting

or pointing her finger in his
testimony. I believe the

2 clear recollection of it and
ated by Janowski and Howard.

onfrontations with fellow

including one whiere Janowski ended up in tears

and others where she verbally abused Raymond Gray (2T126-2T129,

2T137; 3T9, 3T13-3T14).

11. Bracaglia tried to g

ive Hudson a memo on July 19,

1995, again ordering her to addresgs the 50 Ellis second floor area

treatment team issue. Bracaglia p

referred that Hudson and a

witness sign for it, because he wanted written documentation that

the assignment was made to Hudson

Hudson, however, would not accept

(1T49; 2T99-2T101, 2T130; R-1).

or sign for it (2T74-2T75)
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12.
action for Hudson for the July 10
incidents. He compiled a package
requesting disciplinary action. P
Bracaglia gave Sharpe the package
recommendation on how to proceed (
3T7-3T9; R-3, R-4, R-9).

Sharpe reviewed the state
them and met with Bracaglia. She
insubordination, because of her di
refusing to meet with him, and cal

assessed a five-day suspension--th

A few days later, Brj

hcaglia requested disciplinary

and the July 19, 1995

i

him and statements by Janowski and Howard, attached to a form
er established procedure,

in July 1995 and asked for a
pT8-2T9, 2T20, 2T75-2T76,
ments shortly after receiving
charged Hudson with

srespect towards Bracaglia,
ling him a liar. Sharpe

is was the penalty she always

gave an employee charged with insubordination for the first time

(2T8-2T11, 2T25-2T26, 2T33-2T35, 2

T55, 2T62-2T63, 2T77; J-1).

However, the discipline was not imposed until December

28, 1995 (1T34-1T35; J-1). Sharpe

in issuing J-1. Sharpe believed 4
issuing the discipline was not ext

large workload (2T15).

The Twenty-Day

was responsible for the delay
four or five month delay in

raordinary, in light of her

Suspension

13. On March 15, April 1
September 1,
finalize her PAR for the period Mg

to initiate her new PAR. However,

0, May 16, June 21, and

1995, Bracaglia attenpted to meet with Hudson to

rch 1994 through March 1995,

hich included two statements by

2T105;

and

Hudson was unavailable on March
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15 because of a prior meeting; she
late to work on May 16; and Hudson
scheduled on June 21 and September]

Hudson claims Bracaglia never cont|

October 1995 to schedule a PAR meeting

I credit Bracaglia’s test
based on a written record kept by

14. In September 1995, B
Hudson’'s supervision from himself
asked Gray to supervise all the se
that had been reporting to him; th
Lisa DeGuzman. Between the day af
1995, Bracaglia successfully trang
and DeGuzman to Gray; but not Hudd
3T15-3T17).

Bracaglia felt the supery
could be accomplished at Hudson’s
it would be beneficial to express
performance at the meeting with G
take the information and go forway

Gray had spoken with Huds
him becoming her supervisor. On (
a draft PAR to review and told Hud
finalize it.

Gray tried to set uf

but Hudson was unavailable (3T16-3

was ill on April 10; she was
denied that a meeting was ever
1 (2T77-2T81, 2T105-2T108).
hcted her between March and
(1T55-1T56) .

imony. It was credible and was
Bracaglia (2T78-2T81).

racaglia attempted to change

to Raymond Gray. Bracaglia had
nior rehabilitation counselors
at is, Hudson, Pat Dunbar and
ter Labor Day and October 12,
ferred the supervision of Dunbar
on (2T81-2T83, 2T108-2T109;
isory transition for Hudson
PAR meeting. Bracaglia thought
concerns about Hudson’s

ay and Hudson, so the two could
d

(2T83-2T84, 2T116-2T117).

on before October 12, 1995 about
ctober 3, 1995, Gray gave Hudson
son they would be meeting to

a meeting a couple days later

T18, 3T41-3T43).
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At Bracaglia’s request, opn October 10,

scheduled a meeting with Hudson to
October 12, 1995 at 11:00 a.m. Bra
Hudson would first meet with him (
PAR under his supervision. Accord

(2T84, 2T110-2T111, 2T116-2T117; 3

Hudson claims Gray first
October 12.
the meeting was, but was simply tg
(1T22-1T23, 1T26-1T27, 1T56-1T57).
not normally meet with Gray to dis

I do not credit Hudson’s
recollection of finally scheduling

unsuccessful attempts, and explain

15. Bracaglia entered th
minutes late. Upon entering, he §
the PAR meeting." (1T22-1T24; 2T8§

asked what he was talking about.

"aren’t we scheduled to have the H

yes; Hudson then asked why Gray w3
3T20; R-6, R-7). Gray responded {
there. Hudson said that she did 1

not want to meet; that she did nof

did not feel well (2786, 2T136; R

AR meeting?"

10.

1995, Gray

discuss her initial PAR for
caglia asked Gray to see if
Bracaglia) to complete her final
ing to Gray, Hudson agreed
T18-3T19, 3T42-3T43).

hsked to meet the morning of

Hudson asserts she was not told what the purpose of

1d Gray wanted to meet with her
According to Hudson, she would
cuss her PAR (1T83).

testimony. Gray had a clear
the meeting, after several
ing its purpose to Hudson.

e October 12, 1995 meeting 15
aid "...we are ready to start

6, 2T111; 3T19-3T20). Hudson

Bracaglia then said to Gray
Gray responded,
s there (1T24; 2T86, 2T111;
hat he did not have to be
ot want Gray there; that she did
trust Bracaglia; and that she

6, R-7).
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Bracaglia indicated he wa]

things done (1T24-1T26). He told

transfer supervision. Gray again

indicated that he didn’t have a pr

Bracaglia did not ask Gray to leav

11.

s under the gun to get some

her he needed to do her PAR and
said he would leave; Bracaglia
bblem with that. However,

e the room, because he was

engaged in the conversation with Hudson (2T113, 2T116; 3T21).

Bracaglia again told Hudson that he needed to meet with her (2T86,

2T112) .

Hudson walked towards thd

not going to meet with him.

meet with her.

indicated she wanted union repress

my Weingarten rights."
Hudson claims that Gray b
first asking "you are probably goi
Weingarten rights now, right?" to
(11T25) .
I credit Bracaglia and G

Hudson who first brought up Weingd

Braca

According to Bracsy

(2T86-2T87;

door and told Bracaglia she was
glia again told her he needed to
glia and Gray, Hudson then
ntation and said "I'm exercising
3T21).

I

rought up Weingarten rights

ng to try to invoke your

which Hudson responded she was

ay’s testimony that it was

rten3/ rights, not Gray. I

find it much more likely that Huds

would raise Weingarten rights. Fy

Gray with the term "Weingarten" ig

misspelled the term throughout hig

NLREB v. Weingarten, 420 U.S.
Bd. of Ed., P.E.R.C. No. 80
aff’'d in pert. part, NJPER §

]

on, as a union shop steward,
rther, a lack of familiarity by
evidenced by the fact that he

statement (R-7).

251 (1975). In East Brunswick
31, 5 NJPER 398 (910206 1979),
upp.2d 78 (Y61 App. Div. 1980),

the Commission adopted the }

jolding in Weingarten.




H.E. NO. 98-7

Bracaglia explained that Weingarten rights are for

12.

disciplinary action and that this was a PAR meeting which did not

involve disciplinary action. HudsPn again said she was exercising

her Weingarten rights. Bracaglia [told her that if she did not
meet with him, he would consider ift insubordination (1T25-1T28;

2T87, 2T115, 2T135; 3T20-3T21; R-§]) .

yell and get upset (1T27).

Hudson claims he began to

Hudson again indicated shle was exercising her Weingarten

rights. Bracaglia asked her who was in charge; Hudson responded

she did not know. Bracaglia then |[told her if she didn’t know who

was 1n charge after all these yearns,
Hudson indicated she was exercising her Weingarten rights;
Bracaglia indicated they were at &dn impasse.
turned and walked away (2T87, 2T117-2T118;

Hudson never said she woyld not go through with the

there’s a problem.

Bracaglia then

3T20-3T21, R-6).

meeting; however Bracaglia believgd Hudson was going to leave the

meeting (2T114, 2T132). According to Bracaglia and Sharpe,

would not be inappropriate for andther supervisor,

like Gray,

to

be at a PAR meeting where a transfler of supervision was to occur.

Sharpe believed this would be appyopriate (2T57, 2T111).

16. After the October 137

to discuss Hudson'’s behavior at tHe meeting;

had been insubordinate and how shd

previously. They also spoke to SHarpe about Hudson and decided

disciplinary action was needed (3722-3T23).

meeting,
specifically,

had refused to meet

Bracaglia and Gray met

how she
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17. On October 16, 1995,
statements from himself and Gray,
disciplinary action (2T88-2T89; 3T
wrote R-7 because he wanted to doc
taken to complete Hudson’s PAR (3T,

18. Sharpe reviewed the
and the Administrative Code to det
She first believed a written warni
appeared to be a neglect of duty ¢
the supporting documentation, R-6
Bracaglia and Gray, she determined
insubordination and specified that
second insubordination offense, Sh
twenty-day suspension. According
assessed to all employees for a s¢g
(2T41-2T44, 2T89-2T90, 2T118-2T119

day suspension (1T36; J-2) on Febn

22) .

uary 13, 1996.

23-3T24; R-6, R-7,

13.

Bracaglia presented Sharpe with

hlong with a request for

R-8). Gray

ument the measures that had been

request for disciplinary action
ermine the proper discipline.
ng was appropriate, as it
harge. However, upon reviewing
and R-7, and upon meeting with
the appropriate charge was

on R-8. Since it was Hudson’s
arpe charged her with a

to Sharpe, this was the penalty
cond insubordination charge

). Hudson received the twenty-

ANALYSIS
In Bridgewater Tp. v. Brildgewater Public Works Assn., 95

N.J. 235 (1984), the New Jersey Sy
standard for determining whether §
subsection 5.4 (a) (3) of the Act.

will be found unless the charging

preponderance of the evidence on ¢t

Under Bridgewater,

preme Court set forth the

n employer’s action violations

no violation

party has proved, by a

he entire record,

that protected
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conduct was a substantial
action. This may be done
evidence showing that the
the employer knew of this
toward the exercise of the protect

If an illegal motive has

has not presented any evidence of

Act, or if its explanation has bee

is sufficient basis for finding a

analysis. Sometimes, however,

motives unlawful under our Act and

personnel action.

or motiv
by direc
employee

activity

the

In these dual n

14.

hting factor in the adverse

L evidence or by circumstantial
engaged in protected activity,
and the employer was hostile
ed rights. Id. at 246.

been proved and if the employer
A motive not illegal under our
n rejected as pretextual, there
violation without further
record demonstrates that both
other motives contributed to a

otive cases, the employer will

not have violated the Act if it can prove, by a preponderance of

the evidence on the entire record,

have taken place absent the proted

affirmative defense, however, need

charging party has proved, on the
anti-union animus was a motivating
personnel action. Conflicting prq
motives are for the Hearing Examirn

Here, I find the State di

for filing grievances. First, ths
evidence that the disciplinary act
related to the grievances she file

meet its burden under Bridgewater.

that the adverse action would

ted conduct. Id. at 242. This
not be considered unless the
record as a whole, that

or substantial reason for the
ofs concerning the employer’s
er and the Commission to resolve.
d not retaliate against Hudson
re is insufficient direct

ions taken against Hudson were
d.

Further, the CWA did not

The CWA met the first two
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Bridgewater elements - by filing gfievances in October 1995

Hudson engaged in protected activiky, and the Hospital knew

15.

I

she

had filed the grievances. However|, the CWA has not shown that the

State (Hospital) was hostile towarfd Hudson for filing the O

1995 grievances.

There is no evidence that

ctober

either of Hudson’s suspensions

were connected to her filing grievpnces. Rather, the five-day

suspension was based on incidents

that occurred between her

and

Bracaglia in July 1995. Bracaglial requested disciplinary action

for Hudson in July 1995 and compil

included July 11 and July 19, 1995 statements by him and Ju

1995 statements by two witnesses.
Further, Hudson’s twenty-

October 12, 1995 incident between

day suspension was based

ed a package for Sharpe which

ly 19,

on the

Hudson, Bracaglia and Gray.

Bracaglia and Gray requested the discipline for Hudson four

after the incident, on October 16,

suspended in both instances becauge of her insubordination

Bracaglia.

Although Hudson did not 1

until December 28, 1995 and the twenty-day suspension until

February 13, 1996, there is no evi
the disciplines were related to he
grievances. Rather, a delay of fg
discipline appears to be usual at
acknowledges that the agreement sy

issued to an employee up to a yeap

dence that the delays in
r filing the October 31,
ur-five months in issuing

the Hospital. Moreover,

b after the infraction.

days

1995. I find that Hudson was

towards

eceive the five-day suspension

issuing

1995

the CWA

ecifies that discipline may be
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The lack of an unlawful m

l6.

btive is further supported by

the fact that neither suspension was served on Hudson shortly

after she filed the grievances, bu

later.
(§28196 1997);
NJPER 526 (417197 1986).

do

Based on the above, I

hostile towards Hudson because she

1995. Thus, the

In its post-hearing brief
that is not set forth in its plead

for twenty days for trying to invo

reply brief,

that it was not part of the charge

charge to include this allegation.
Further, at the hearing,
entering evidence into the record

rights,

See City of Millville, H.E}

Contrast Mine Hill

5.4(a) (3) allega

the State objected to

noting that it was not par

- both were served months
No. 97-31, 23 NJPER 419
| Tp., P.E.R.C. No. 86-145, 12
hot find that the State was
filed grievances in October
tion should be dismissed.

the CWA makes an allegation

']

ings, that Hudson was suspended

ke Weingarten rights. 1In its
this allegation, indicating

and the CWA never amended its

the State objected to the CWA
hbout Hudson invoking Weingarten

t of the charge. The CWA made

it clear then that it was not presenting this testimony in support

of a violation, but that it was px

protected activity.

I allowed that testimony

it was related to the allegation i

grievances. It was not.

esenting it as evidence of

to come in the record to see if

n the charge - the filing of the
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By raising the Weingarten| issue in its brief, the CWA is

attempting to shift the focus of this case away from the
allegation in the charge. But havfing failed to amend its charge
to include any allegation about thp State’s reaction to Hudson's

assertion of Weingarten rights, thp CWA is not entitled to a

finding of whether the State was hpstile to Hudson'’'s Weingarten

request. See County of Susgsex, P.E.R.C. No. 95-33, 20 NJPER 432

(425222 1994) State of NewJersey |(Department of Higher

Education), P.E.R.C. No. 85-77, 11| NJPER 74 (16036 1985) aff’d.
NJPER Supp. 2d. 162 (143 App. Div|. 1986).

The relevant facts show Hudson was not disciplined for
filing grievances, thus, the 5.4(a)) (3) allegation should be
dismissed. Finally, the CWA has not presented any evidence in
support of its 5.4(a) (2) allegatidn; therefore, this should also
be dismissed.

CONCLUSIONS OF LAW

The State did not violatq subsection 5.4(a) (2) or

5.4(a) (3) of the Act.
RECOMMENDED ORDER
I recommend that the Commission ORDER:

A. That the subsectilon 5.4(a) (2) and (3) allegations

Regina A. Muccifori
Hearing Examiner

be dismissed.

DATED: August 14, 1997
Trenton, NJ
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